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FORM NCLAT- 2 | | A
[Under Rule 31] | '
- INTERLOCUTQRY APPLICATION

IN THE HON'BLE NATIONAL COMPANY LAW APPELLATE
TRIBUNAL AT NEW DELHI |
APPELLATE JURISDICTION
LA.NO. OF 2021 .
. mo
LA. No.2166 /2020
COMPANY APPEAL (AT) (INS) NO. 1056 OF 2019

CAUSE TITLE
BETWEEN: .
Rajesh Goyal _ ...Applicant
VERSUS |
Babita Gupta &Ors. - ...Respondents

AN APPLICATION UNDER RULE 11 OF NATIONAL COMPANY LAW
APPELLATE TRIBUNAL, RULES 2016 SEEKING CLARIFICATION OF
JUDGMENT DATED 04.03.2021 | |

The Applicant above named states as follows:

1.

(@)

(b)

RELIEF
For the facts, reasons, circumstances and grounds sltated herein,
the Applicant/Appellant herein, pray that this Hon’ble Appellate

Tribunal may be pleased to:

pass an order to clarify that the directions in para 18 with regard

to extension of time line be read as “Revised timelines with

exclusion uptd 04.03.2021 i.e. the date of judgment passed by this

Hon’ble Appellate Tribunal and accordingly, the proposed extended _

time line may be revised in terms of Annexure -Ahereto; and

‘pass an order clarifying that the portion in para 18 of the judgment

dated 04.03.2021 ie. ... “the Ia_mount invested by him as.



(c)

L

Financial Creditor in terms of the judgment shall stand Sorfeited

and” ...... m.aty. be rcniov'cd /deleted; and/or

pass an order clarifying that the Ho.r_l’ble Adju_d_'icatiﬁg Authority

- should decide on the application for replacement of IRP in a time

ii.

-bound manner; and/or

Pass any or such other order as this Hon’ble Tribunal may deem fit

and appropriate in the facts and circumstances of the present case |

in the interest of justice.

BRIEF FACTS:

- That the applicant herein is the Appellant in the captioned appeal

and was the applicant in the captioned application being .A. No.

2166 / 2020 whereby, exclusion and extension of time was sought

for completion of the | projcct in terms of judgment dated
05.02.2020 passed by this Hon’ble Appellate Tribunal in Comp.

Appl (AT (Ins) No. 1056 of 2019. A copy of the judgment dated

105.02.2028 passed. by this Hon’ble Ap_pel_late Tribunal is annexed

herewith and marked és ANNEXURE - A,

That vide order dated 22.09.2020 this Hon’ble Appellate Tribunal
had directed the counsel for IRP. to move an épprépriate
application supported by an .aj‘ﬁdavit in this regard
seekingsubstitution of the IRP.. “The relevant portiont of the order

dated 22.09.2020 is as under:

ooooooooooo

------------



iii.

iv.

s
At this stage Shri Rishabh Jain, Advocate representing
IRP brought to ournotice that Mr. Gaurav Katiyar, IRP'
has tendered his resignation and he is requiredio be
substituted by a new Resolution Professional. From the
last para of theJudgment dated 5th _Februdry, 2020, we
find that it is only in the event of breach ofundertaking
in regard to infusion of funds by the Promoter as
Financial Creditor,the Adﬂldwat'lng Authority has been
asked to complete the Insolvency ResolutionProcess.
Thi.s clearly indicates that the Corporate Iﬁsolvency
Resolution Process isstill underway. It wou!d '
therefore bhe appropriate for the learned counsel
Jor IRP tomove .cm appmpﬁate application
supported by an affidavit in this f'eg_ard_
seekingsubstitution of the IRP. |

..............

A copy of the order dated 22.09.2020 is annexed herewith and

marked as ANNEXURE - B.

That the hearing in the said application I.A. No. 2166 / 20.20 was
concluded before this Hon’ble Appellate ’I-‘ribuna1 on 07.01.2021
and the order on the said application was reserved. Further, in
term_s. of oral 'permission / directions by this Hori_’ble Appelléte

Tribunal, a proposed / revised timeline Was_ filed on behalf of the

applicant vide Diary No.24606 dt. 12.01.2021.

That this Hon’ble Appellate Tribunal vide its judgment dated

04.03.2021 was pieased to allow the said application being LA. No.

2166 / 2020 wherein, in para 16 of the judgment the aforesaid

proposed /revised timeline filed on b‘éhalf of the applicaﬁt vide |

Diary No0.24606 dt. 12.01.2021 was du1y|recorded and in para 18

.of the sa1d _]udgment the same was accebted and the time period



H

upto  15.01.2021 was excluded. The relevant portion  of the’

judgment is reproduced as under:

“16. The Applicant has given proposed/ revised extended
timeline (filed vide Diary No.24606 dt 12.1.2021 ), wh:ch is
extracted herein below: - :

SL

Event

Original.

Timelines as
| per order

dated

05.02.2020

Revised
timelines

fexclusion

upto

15.01. 2021]

Proposed
extended

timelines (90
days)

Flat should be
-completed in all
aspects

{Page 62 paragraph
2065

30.06.2020

15.06.2021

15.09.2021

All internal fit-outs
for

electricity, water
connection (Page 62

paragraph 20 (ii))

30.07.2020

15.07.2021

15.10.2021

Common area such
as

Swimming Pool Club
house etc. as per
agreement (Page 62

paragraph 20 {iii)}

30.08.2020

15.08.2021

0 15.11.2021

Refund of 30% of the
| Principal amount to
the

Allottees (Page 62,

paragraph 20 (iv)}

22.05.2020

15.04.2021

15.07.2021

Refund of 70% of the
Principal amount to
the

allottees {Page 62,
paragraph 20 fiv))

30.08.2020

15.08.2021

15.11.2021

Interest to be paid tc
the

allottees seeking
refund .
(Page 62, paragraph
120

(i)

30.08.2020

| 15.08.2021

| 15.11.2021

Payment to Financial
Institutions/ Bank
and

operational Credttors

30.08.2020

15.08.2021

15.11.2021




(Page 62, paragraph
20
(iv))

As per the said order, the allottees were directed to
depoéit' | o | |

balance amount and pay 90% .by 15.03.2020, the same
may be extended to 15.03.2021.” |

..............................

------------------------------

“18. We accordingly, while cil!owing the Application
Seeking, extension in the context of timelines provided in
the judgment to the extent indicated, direct extension
of timelines as indicated in the broposed ex_fe_nde_t_i
timelines filed on behalf of the Applicant vide
Diary No.24606 dated 12th of January, 2021 (also
reproduced at paragraph 16 above of this

fudgment}, with further provision that the time allowed
to allottees who were directed to deposit balance
amouﬁt and pay 90% by 15th March, 2020 shall stand
extended to 15th of June, 2021. AUl directions, e;gceg;'

for the extended timelines, remaining intact, it is
reiterated that if the Applicant-Promoter fails to comply

with the undertaking and fails to invest as Financial
Creditor or does not cooperate with the Resolution’
Professional, the amount invested by him as.
Financial Creditor in terms of the judgment shall
stand forfeitedand the Adjudicating Authority,

National Company Law Tribunal will complete the
Insolvency Resolution Process. The Resolution.
Professional will report compliance in respect of each
step 'oontemplated to be taken in terms of the fresh
schedule within 15 days on first working day of every
month. It shall be open to the homebuyers to approach
this Appellate Tribunal with any grievance in this
regard.” - ' '




A copy of the Judgmeni: dated 04.03.2021 passed by this Hon’ble. i

Appellate Tribunal is annexed herewith and marked as

ANNEXURE - C.

3.  GROUNDS ON WHICH ORDERS PRAYED FOR:
| It is most respectfully submitted that the present apphca’uon 13
. bemg flled seekmg clanﬁcatlon of the Judgment dated 04.03. 2021

on the following grounds. |

CLARIFICATION -1

i. .Becau'se the revised timeiine proposed by the applicant in fhe said.

chart vide Diary No.24606 dt. 12.01.2021 was ueto' 15.01.2021 ae |
the same was based on the assumption that the. order on the
_applicatioﬁ was reserved | on 07.01.2021 and thet the -

order/judgment would be passed around 15.01.2021.

ii. Because the judgment has been passed only on 04.03.2020 i.e.
after 48 days from the proposed exclusion date in Revised
timelines ie. exclusion upto 15.01.2021.for which perio:'d_ the
Applicant / Appellant could not have started the work in the

absence of the permission granted by this Hon’ble Court.

ifi. _Be.cause if the exclusion for the period when ‘the order was
reserved and till the dsi’re on which it wars passed by this Horr’ble |

Appellate Tribunal is not granted, then the same woﬁlcl cause

irreparable loss to the applicant and also to all the home buyers,

B as the time granteci by this Hon’ble Appellate Tribunal to complete

- the project is very limited under the Reverse - CIRP.

iv. Because it is in the mterest of Justme that the clarification in this

regard may please be provrded and an order ‘be passed to read the



Pl

“Revised timelines with exclusion upto 04._03.202.1 .i..e._ the date of | _
judgment passed by this Hon’ble Appéllate' Tribunal é_allowing the
exclusion of time and accordingly, the prdposed extended ti_:t_ile line
may also be revised in terms of the chart for propoéed exclusion
and.-exterision of time annexed hereto and marked as ANNEXURE :

- D.

CLARIFICATION -~ II
v. That in para 18 of the judgment dated 04.03.2021, this Hon’ble
Appellate Tribunal has cbserved that:

“All directions, except for the extended timelines;
remaining intact, it is reiterated that if the

Applicant-Promoter fails to comply with the undertaking
‘and fails to invest as Financial Creditor or does not

cooperate with the Resolution Professional, the amount

invested by him as Ff.ndncia! Creditor in terms of
the judgment shall stand forfeitedand the
Adjudicating Authority, N aﬁonal Company Law Tribunal

will complete the Insolvency Resolution Process. The
Resolution Professional will report compliance in respect
of each step contemplated to be taken in terms of the
Jfresh schedule within 15 days on first working day of

every month.”

vi. Becausec this .Hon’ble Appellate Tribunal vide its ju&gmerit dated
05.02.2020 had not imposed any such condition of forfeiture and
as such the direction with regard fo “..i..the amount invested by .
him as Financial Creditor in terms of the judgment shalf -Stand
forfeited aﬁd .......... “would amount to altering 'thé judgﬁenf dated
05.02.2020 and as indicated in the previous part of the same para
i.c. “All directions, except for the extended timelines, remaining'

intact, it is reiterated......” the intention of this Hon’ble Appellate



Tribunal while pas'siﬁg the judgﬁieht dated 04.03.2021 was not to

alter the conditions in the judgment dated 05.02.2020.

vii. Beéé_uise the present judgmeht dated 04.03.2021 indicates that the
sa-id condiﬁon has nolwl been a]_tercd and therefore, the same may
also be cla:ified aé'cordingly, and the portion in para 18 of the
judgment dated 04.03.2021 ie. ....... “the amount mvested by him
as ananczal Cmd:tor in terms of the ]udgment shall stand forfezted
‘and” .......... may please be removed/ deleted
CLARIFICATION III |

viii. Because in para 5 of the _]udgment dated 04.03,. 2021 this Hon’ble

Appellatc Authonty has observed that:

“ . Keepmg in view the last paraof
directions incorporated in judgment dated 5th February,
2020, -learnedCounsel for IRP was given liberty to
approach _the Adjudicating Authority forseeking

substitution of the IRP as the CIRP was still underway.

»

ix. Because vide order dated 22.09.2020 this I-ioﬁ’ble Appellate
Tribunal had di'rected the Counsel for IRP to move appropriate
applicatibn supported by an affidavit seeking his .subs’.citution and

it did not sate that thé app]ication was to be moved before the
Hon’blé Jﬂ‘xdjl.lclic:'a‘ti:ag'z"_ﬂ.ﬁ:h.oritﬁ,r and as such the IRP had filed an
épplicatibn before ;this Hon’ble Appellate Tribunal seeking his

‘substitution.

x. Because this Hon’ble Tribunat has recnrded in the Judgment dated
04. 03 2021 that the IRP was directed vide earlier order to move an

application before Adjudicating Authority. As such it may please be



clarified that Hon'ble Adjudicating Authority should decide on the

application for replacement of IRP in a time bound manner,

BALANCE OF CONVENIENCE:

The balance of com?enience lies in favdur. of thé applicant as the -'
Applicant could not have started the work in the‘ absence of
permission from this Hon’b_le Appeﬂate Tribunal, which can be
deemed to have been granted only when the judgment is passed in
the applicatiﬁn seek exciusi_on and extension of time in view of the
time lost due to lock down and various other h-ardéhips.fé.c'ed o:n' --
account of COVID-19 pandemic. If the present E;Lpplication seeking
_clariﬁcation is not heard and decided in favour of. thé_ applicant |
then the same would cause irreparable loss, -injury and
inconvenience to the Applicant. | Fﬁrther, no Iharm. whatsoeve_f
- would be caused to the Respondent or any .o-tlher person, if )
necessary clar:iﬁca_tfion as sought for is gl;anted'by this Hon’ble

Appellate Tribunalin the interest of justice.

DECLARATION

The applicant above named hereby solemnly declare that nothihg

material has been concealed or suppressed and further declare that the

enclosures and typed set of material papers relied upon and filed

herewith are true copies of the originals or fair reproduction of the

originals or true translation thereof.

Veﬁﬁed at New Delhi dated this day of April, 2021. .

Counsel for Applicant -

plicant




VERIFICATION
I,Rajesh Goyal S/o Shri J.B. Goyal age .53 years R/o 1st floor,
House number .32,. Road No. 43, West Punjabi Bagh, .-N-ew Delhi-
110026do hereby vérify that the contents of the paras 1 to 2 are true to
my personal knowledge/ cierived from official rccc;rd) and para 3 to 4 are
believed to' be true on ]eg’éﬂ advice and thaf II have not suppressed any

material facts.

Date : 09 —oy-203)

Piace : New Delhi

Signature au/,@pane/'mﬂ%}"imhmmed officer
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- IN
I.A. No.2166 /2020 -
. IN |
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IN THE MATTER OF:

RAJESH GOYAL | ...APPLICANT
| VERSUS
BABITA GUPTA & ORS. ...RESPONDENTS

AFFIDAVIT IN SUPPORT OF
THE INTERLOCUTORY APPLICATION

I, Rajesh Goyal S/0 Shri J.B. Goyal age 53 years R/o lst floor,
House number 32, Road No. 43, West Puhjabi Bagh, New Delhi-llOdQB,

do hereby solemnly affirm and declare as under: ' é‘a '

1. That I am the Applicant herein and am well conversant with the

facts of the case and as éu_ch I am competent to affirm this

affidavit.

2. That the contents of the accompanying application a.r_é true and
correct to my knowledge and belief and nothing material has been

concealed therefrom.

3. That the contents of tﬂtxe accompanying application may kiﬁ-ﬁily be
read as part of the present affidavit and the same are riot being

' repeated herein for the sake of brevity.'

VERIFICATION:
L

i
i
i

wf Oowordg, |
4




Verified at New Delhi-on thisday of April, 2021 that the contents of
the above affidavit are true and correct to the best of my knowledge and

belief and no part of it is false and nothing material has been concealed

the_refrom.




AN.UEN&L A' |

- NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI | 3.

C‘ompany Appeal [AT) (Insolvency). No. 1056 of 2019
&
I A Nos. 4033 & 4303 oi‘ 2019

IN THE MATTER OF:

Rajesh Goyal : _ -..Appellant.
Vs,
Babita Gupta & Ors. _ : .Respondents

For Appellant:  Mr. Sunil Kumar, Senior advocate with

. . Mr. Chandra Shekhar Yadav, Ms. Gitanshi Arora, Mr.
Vivek Kohli, Mr. Sandeep Bhuraria, Mr. Aman
Anand, Mr. Parth Kaushik, Ms. Mahima Malhotra,
Mr. Monish Surendran and Ms. Malvika Jain,

~ Advocates
For Respondents: - Mr. Sumesh Dhawan Ms. Apecorva, Mr. Abhinav
- Agnihotri and Mz, Vedant Singh, Advocates fm-
Indiabulls :
Mr. Amandeep. Singh, Advocate for ‘Home Buyers
Association’ _
Mr. Rishabh Jain, Advocate for ‘Interim Resolution - -
Professional’ '

Mr. Praful Jindal, Advocate for Applicants

-~ Mr. Rajesh Gupta and Mr. Anubhav Mehrotra,
Advocates
Mr. Parvesh Bahuguna, Advocate
Mr. Sudeep Shrotirya and Mr. Govind Keshav,
Advocates

O RDER

05.02.2020— - Ms. Babita Gupta, Mr, Manoj Kumar Gﬁpta and Ms,
Sweta Gupta (Allottees — Financial Creditors) moved an application under
Section 7 of the Insolvency and‘Ba'nkrup;toy Code, 2016 (1&B Code’, for short)

for initiation of ‘corporate insolvency resolution process’ against ‘Rajesh



Projects (India) Private -Limited {Corporate. Debtor), an infrastrneture
Company. |

2. . The Adjudieating Authority (Natioﬁa.l Company Law Trtbunal) Prhieipal
Bench, New De1h1 by 1mpugned order date 19th Septernber 2019 adm1tted the
apphcatmn

3. Mr. Ra_]esh Goyal (Promoterj has preferred this appeal on one of the
ground that the. Respondents (Allottees) themselves being defaulter and in
view of the decision of the Hon’ble Supreme Court in ‘Pioneer Urban Land
and Infra._structufe Limited & Anr. v. Union of India & Ors. - J(2019) SCC
Online SC 1 005/, the apph'e&tton was fit to be dismiesed, - It was also
submitted that there We,s 10 “default’ by the ‘Corporate‘ Debtor’ in terms of
‘the agreement therefore the appheatlon under Section 7 of the 1&B Code’

was pre-mature '

4. . The Appellant highlighted the present project status in the appeal to

etiggest that the 9 (nine) towers of the project is on the verge of completion

and‘_stated) as under: - o
“At present, as far as the physical structure is concerned,
the construction of the sdid_ Project has reached up to 75%
) (Seventy-Five Percent). The Corporate Debtor has developed
1,920 fiats in 9 towers in Phase-1 eompﬁeing of Towers A,
B, C, D, E, F, G, H& M. The bulk of sales and allottees relate
to these towers. ‘
' The super stmcture of these nine towers is already eomplete
and the ﬁmshmg work is under progress. fhe nternal and

 external piaster work, stazrcase raiting - balcony railing,

Company Appeal (AT) {Insolvency] No. 1056 of 2019



internaf-doog’ranies, internal electrical coritdwc'ting work, of
7 towers is cqmpleté. In_somhe of the towers lift installations
wbrk is also ﬁe.qf _complete représenting 8 Igfts

In Common Areas, .extemal. services like rainwater

- harvesting, sewage line, d.rainage line are in advanced

stage. Civil Structdre work bf _dub and community area is
also nearly éomplete and ﬁnishing work will be started

© soon.

At best, it- is the submission of the Appellant that it w\ill need
6 ——l9 months to coniplete the Project aﬁd apply for the
Cqmpletn'on/ Occupation Certificate.

- As far'_as theﬁnancials are concerned, the Corporate Debtor
asll.on date has sold/booked - around 1,650 units and
received approximately Rs.595. 75 créres fexcluding Taxes)
against such bookings. Againét this sum of money received,

‘the Corporate Debtor has spent more than 600 crores on
construction, licenses, marketing as per the followiﬁg

' details. While these collections and expenses have béen

incuﬂed over the last 6 odd ye_a_rs, the consolidated figures,

b&sed ..on the ‘unaudif,ed.ac:counts for thé Financial Year

2018-19 are as under ;

Particulars Amount {INR) | Percentage
' {In Crores) (%}
Collection of - 159575
Phase-1/11/HI
TOTAL | 595.75 16.12%

Company Anﬁeal (AT) (Ineolvency) No. 1056 of 2019

| }S |



Land Cost ' ' - 96.09 48.35%
Construction Cost - '288.10 7.56%
Finance Cost ' 45.04 6.06%
Marketing Cost ' 36.15 11.51%
Salaries Exp. : 68.60 7.74%
Administrative & Other 46,12 | 3.19%
Expenses . . _

| Brokerage & Selling | 19.05 0.58%
Expenses . -
Advertisement Expenses 3.44 2.58%
Taxes - 15.35 ‘
Total 617.93

' [22.18)

Balance -

5. | It has also been pleaded that the ‘Corporate Debtor’ spent more amount
than the amount collected from the Financial Creditor’ for the said project
and in fact ‘the expenses were made in terms of the requirements as’

prescribed under RERA, which reads as under :

“A bare pe;‘u_sal of the above clearly shows that
Corporate Debtor has spent on the Project more than the
 amount collect_edfrom fhe customers and no monies has
been paid to any brémoter, dirgctor or transferred to any
otlher Aésociate Company, s_ister coricern Iand the said
ﬁmds_ have been used solc-,;ly for the purpose of the
completion and cénstmction of the said P]Ir’oject.
Further, as would also be dpparent, the expenses
' that halue been incurred by the Corporate Debtor are

- well within the industry norms and quite reasonable. In

Company Appeal {AT} {Insolvency) No. 1056 of 2019



. fact the expenses are Sully in Iiéu with the requirements |
- prescribed (70:30) under the RERA.”
6. -Simiiar issue was fell for consideration before this App.ellat.e Tribunal in -
‘Flat Buyers Association Winter Hills-77, Gurgaon vs. Umang Realtech.
Put, Ltd.. through IRP & Ors.’ in ‘Company Appeal (AT} (Insolvency) No. 926
of 2019°, In the said -case, this Appellate Tribunal in the judgment dated 4t |
Febrﬁary, 2020 noticed the ﬁrﬁblems as _arises in the ‘corporate insolvency
resolution procelss’ of in_frastn@cture coﬁpMes : oonstructiﬁg |
Apa'rtmcﬁts / Fl'a_ts' for the allottees. It w:.asnoticed that t_he aﬂéftee's ﬁvere an
agreed to invest more amouynt or to ﬁnia_nce to -kec:p the ‘Corporate Debtor’_ '
(Uniang. Réaltei:h Pvt. 'Ltd._ (through IRP) as a going concern. For the said
rea;son, orr the request of one “Uppal Housing Pvt. Ltd. —Intervenor/ Promoter
it u-ras allowed to invest the amount as an outsider — Financial Creditor and
not as the Promoter to keep the ‘Corpbrate Debtor’ [Co.mpany) as a going
cbncern. As the Promoter’ it was also allowed to co-operate with i:he Interim
Resoiutiﬁn Professional, it ihaving expertee of Teal estate project’, so the
Appellate Tribuﬁal asked. to gi"'ve. the 'time—fra_mel- of completion of the
flats/ apa:tmen_ts_and the commorn area facilities. During the pendency of the
appeal, the project remained functonal on ‘receipt of investment and
cooperation of f;romoter-. The result was that out of 706 flats /apartments of |
the Winter Hills — 77, Gurgaon project,. for wh:ich 624 flats fapartments were
booked, before time and within the period of ‘corporate insolvency resolution
_Iprocess’ 453 allottees, who p.":J.id theij' respec;:tive congideration amount in full

were allowed possession on receipt of fees etc. registration of ‘Sale Deed’ in

Company Appeal (AT (Insolvency) No. 1056 of 2019



6 - o | Z 8
- favour of 92 allottees were completed. So some more time was allowed and
matter was disposed of.
7. In the case of ‘Flat Buyers Association Winter Hills — 7 7, Gurgaon’ (Supra)

~ this Appellate Tribunal observed :

“PROBLEMS IN FOLLOWING CERTAIN PROCESS IN
THE CASES OF INFRASTRUCTURE COMPANIES (FOR

ALLOTTEES):. -
3. The Parliament made amendment of Section 30(2}

& _(4) of th.e 6B Code’ to give weightage to the ‘Secured
Crelditors’ whic'hl came into force on j.6fh August, 2010,
4. In“Committee ofCréditors_ of Essar Steel India
Limited v. Satish Kumar Gupta & Ors.1” the an’ble
‘Sru;oreme Court made a céistinctibn- between the ‘Secured’
~and ‘Unsecured Credlitors’ and observed that pro_tectiﬁg
creditors in general\ is, no doubt, an important objettive.
Protécting éreditor;s from each other is also i@ortant, i
an “equality for atl” approqéh recognising the f'ights of
| dg’ﬁ’efent classe_s_ of creditors as part of aﬁ insolvency
reSQ!ution process is adopted, secured financial creditors
wilf, in many cases, be incentivised to vote for liguidation
' rather than resolution, as théy would have better rights if
-the Corporate Debtor is liquidated. This would défeat the
objective.of thé Code wﬁicﬁ is resolution of distressed

. assets and on'ly if the same is not possible, should

12019 5CC Onlkine SC 1478

© Company Appeal [AT) llnsohfenéﬂ No. 1056 of 2019



-liguidation folZow The amended Regulation 38 does not
lead to the concluszon that Financial Credztors “and
‘Operatiogftal Creditors ' or secured and unsec‘ur:ed
~ creditors, musf be paid the same amounts,- percentage
wise, under the resolution plaﬁ before it can pass muster.
Fi air and equitable dealing of Operational Creditofs_ rights
' under. the R;egulation 38 involves the "res.o'lution piar:L
statmg as. to how it has dealt w;th the interests of
 Operational Credltors which is not the same thmg as
saying that they must be paid the same amount of their
| (Iiebt proportionately. So long as the provisions of the Code |
, and_ thé Regulations have lbeen mét, it is the commercial
wisdom of the requisite majority of the Committée of
C‘reditors which is to negotiate and accept ;z resolution
plan, which _m&y involve dijjf,érential payment fo different
_ c'ldss-és lof. creditors; together with negotinting with a
prospective resolution appliccin_t for better or different
teraﬁs which may also involve differences in distribution
of amounts between diﬁ‘erenf classes of creditors.
- 5. In “Pioneer Urban Land and Infrastructure
Limited & Anr. v. Union of India & Ors.2”, the Hon’ble
“ Supreme _Court upheld the E_xplananon below Section 5(8)

(f) to hold that alldtte_es (Homebuyers) of Infrastructure

2(5019) SCC Online SC1005 .
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' Company are ‘Financial Creditors’, It further observed
 that RERA is in addition to and not in de.rogation of the
provisions 6]" any (;ther law for the time being in force, also
makes at cleér 'that.thef remedie's under RERA to allottees
were .intend_ed to be .additional and not exclusive
remedies. Therefore, provisions of the Code would apply
in addition to RERA. |

" 6. The following are the problems which have now
cropped up.

There is a difference in Form B and Form C for submission
. of proof claims by the Operational Creditors and tlhe
Financial Creditors. Prior to the Notification dated
27%November, 2019, ;Form. B which is for submisston of
proofof claims by Operationdl Creditors before the Interim
: Rgsolﬁtioﬁ ﬁrofessional, did not have any column fo}'
detéﬂs of any s'eéurity held by them, unlifce Form C which
 had such a sepamte columnl. The inclusion of this column
vide the aforesaid notification ac};cnowledges the faét that
I(I)perational Creditors c;.m alsb be secured and that
| earlier,. due to absence of any such specific column, the
Operational Creditors were deprived from submitting their
claims and'.to stat;z whether any security is held by them
either by annexing it b.y way of supplementary

documents. Hence, there was a need for this inclusion. -

Company Appeal (AT) [Ingolvency) No. 1056 of 2019
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7. On tﬁe dther hand, since inception of the Insohée,ncy
and Bankrupicy Code, 2016, at the time. of liquidation,

Forms B & C provided column for details of any security

~ held by ‘Operational Creditors’ and . the ‘Financidl

Creditors’.

8. The ‘allottees’ (Homebuyers} come within the

meaning of Financial Creditors’. They do not have any |

‘expertise to assess iability’ or feasibility’ of a

‘Corporate Debtor’. They don’t have commercial wisdom

" like Financial Institutions/ Banks/ NBFCs. However,

these alicttees hai)é been provided with voting rights for
approvdl of the pldn. Many of such casés came to our
notice where the aliottées aré the sole Financial Credito rs.,
However, it I.S n,qf made clear as to how .éhey can assess

the viability and feasibility of the ‘Resolution Plan’ or

- comimercial aspect/ functioning of the ‘Corporate Debtor’

in terms of the decision of the Hon’ble Supreme Court in

“Innoventive Industries Limited v. ICICI Banl and

- Anr.?” followed by “Swiss Ribbons Put. Ltd. & Anr.'V.

Union of India & Ors.*” and “Committee of Creditors

of Essar Steel India‘Limit_ed v. Satish Kumar Gupta

& Ors.5”.

3(2018) 1 5CC 467

42019 SCC OnLine 5C 73
$2018 SCC Ontine SC 1478
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9. Interms.of the I&B Code’ and the decisions of the

Hon'’ble Supreme 'Cc'vurt, the ‘Resolution Plan’ must.

- maximise the assets of the Corpomte Debtor 'a'nd balaﬁc;z

the stakehOEdé?;s {secured and unsecured creditors-
. Financial Credftors/ Operational-Creditors),

10. The Infrasr_fructure which is constructed fér the

I_éltllottees by Corporate Debtor {Infrastructure Company) is

. an aséet éf the Corporate Debtor, The assets of the

Corporate Debtor as per the Code cannot be distributed,

which are secured for ‘Secured Creditors’. On the

contrary, allottees (Homebuyers) who are ‘Unsecured
_ Créditors ’, the assets of the Corporate Debtor. which is the
Infrastructure, . fs. to be traﬁsferred in rhéir Javour
(‘Uﬁsecured Creditors’) and not to the ‘ESecured Creditors’
' such as Financial Institutions/ BankS/i’. NBFCs,

Normally, the Bq.riks/ Financial Institu-_tioné/ NBFCs also
would not like to take thé ﬂaltS/ apartments in lieu of the
. money .disburéed by them. On the other hand, t;he
‘unsecured 'créditdré’ﬁave a right over the asséts of the
Corporate Dehtor i.e. flats/ -apartment, ‘asse:ts' of the
Company. ) : .

11, In most cases, the Commiitee of Crédi_tlo*r‘s tdk;a
‘haircut’. The }éesblution App!icants scztisfy the:?'n most of

. the time with lesser amount than thé amount as

Company Appeal {AT) {Insolvency) No. 1056 of 2019
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 determined. In the case of allottees (Financial Creditors);
there cannot be a haircut ..Of assets/ flats/ apartment.

The law is to be explained now again in a reverse way.

REVERSE CORPORATE 'INSOLVENCY RESOLUTION

.PROCESS:
12, In *Comniitiee of Cre&itors of Essar Steel India
" Limited v. Satish Kumar Gupta & Ors. (2019 sce
OnLine SC 1478}”, Hon’ble Supreme Court observed as

Jfollows:

€00, In Swiss Ribbon.’é (supra) this Court was at
pains ;:o point out, Ireferring, inter‘alz‘ci,' to varidu:s
Americarildecisions in paras 17 to 24, that the
Eegislatufe must be given free play in the joints

when it comes to economic legislation. Apart from

the presumption of constitutionality which arises in

é-uch cases, the legislative judgment in economic
chdices rﬁust be given o certafn d.egfee of defef’ence
by thé court_;s. Inpara 120 of the said judgmént, this
Court _helld: I

o “120. The insolvency Code is a kgislqition which
déals with economic- nia_tters and, in f_he larger

sense, deals with the economy of the counﬁy as a

whole. Earlier experiments, as we have seen, in

terms of ‘legislations having failed, “trial”

having led to repeated “er 'or;s*,; ifdti'mately led

Company Appeal (AT) (Insclvency) Nni.' 1056 of 2019
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to the enactment of the Code. The experiment

contained in the Code, judged by the

generality of its provisions and not by S0-

called crudities and ihéquities that have been

pointed out by the petitioners, passes

constitutional muster. To stay -

experimentation in things economic is a grave

responsibility, and denial of the right to

experiment is fraught with _ serious

consequences to the nation. We have alsc seen

that the working of the Cﬁde is being monitored by
the Central Government by Expert Committees that
have been set up in this behalf. Amendments have
been made in the short period in which the Code
has operated, both to the Code itself as well as'fo
subordinate legislation made under it. This process
is dn ‘ongoinvg process which involves  all
_ stakeholders, ih'cluding the petitioners.””
In view of the _observati_qn of the Hon’ble Supreme
Court, w'e. experimented as to. whéther during the
Corporate Insolvency Resolution Process the
resolution can reach finality w;’thout approval Iof the

third party jresoluti_on plan.”

Company Appeal {AT) [Insolvency) No. 1056 of 2019
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This, Appeliate Tribunal also noticed the following facts :

15. One _bf the Promter — ‘Uppal Housiﬁg Put.
Ltd.’/ Intervenor agreed to remain outside the
Corpbmte- Insolvency Resolution Process but
intended to play role of a Lender (Financial Creditor)
to ensure that the Corporate Insc}h.ﬁ'xfmc-_lﬁjr Resolution
Process | reaches success and the allottees take
possés‘_sion of their flats/apartments during the

Corporate’ Insolvency Resolution Process without

- any third party intervention. The Flat Buyers

Association of Winter Hill ~ 77 Gurgaon also
accepted the aforesaid prdposdl. It is informed that
JM Finaimial Crédit Solutions Ltd’ one of the
financial Iin'stim_tion has also agreed. to cooperﬁatr;* in
terms of agreément with the condit%on that they will

get 30% of the amount paid by thf!z'allottees at the

. time of the regtstratzon of the ﬂat/ apartment

14. The other development is that ‘Rachna Smgh’
and Ajay Smgh (Allottees} who moved applwatzon
under Sectwn 7 of the I&B Code, Jomed ha.nds with
the Appeliant ‘Flat Buyers Assoctqaon Wmter Hill -
7 7, Gurgqon and became- its m?mig?grs. Punng the
last few months the Corpofate Insolvency éResolut‘i(')n

Process has progressed and, a- number of allottees

mcludmg ‘Rachna Smgh’ and fAqu Smgh’ have:
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already taken possession of their respectivé Hlats
and sale deed(s) have been registered in their
Javour. |
15 ‘Uppal l Housing Put. Ltd.’ invested certain
amount as dn outsider Financial Creditor and as
: Promo-;er coépef*afing 'with the_ Interim Resblu‘tion'
Profeséiona!, having expertee of rg‘al.esltate project,
so we a.s;k_:ed it to give time frame for completion of
th_é ﬂats,;’ apartments of the project and time frame
| ﬁ;r providing common area facilities like Swimming
Pool, Club House 'eté. ‘as per the agreement. Th.ey
were directed to provide a chart showing the amount
as 'due from different .aIIottees and default, zf any,
committed by dllottee(s). The progreSS report has
also beeﬁ taken on record.” |
9, | In this' Appeal,. the ‘Iﬁterim Resolution _'Profe_ssional’ was direc;i:ed to
coliate the _clairﬁs and on the bé..sis of voting share of the allottees to find out
whether the allottees agrees wﬂth the proposal for investment by Pfomoter - as. |
' an o'uts;ide;* ‘Financial Creditor’ an to allow this to co—operaétle with Tnsolvency |
Resolution Professional’ to co;’npliete ‘;he projéct and allottee,; if ény, who wants
the refund. T ' ‘ |
10. . The ;Interim Resblutibn Professional’ after conducted.:the_ voting of the
allottees {Financial Creditorpaié and the voting share and fhe .c}ecision has been

recorded as under:

Company Appesl {AT} {Insolvency) No. 1056 of 2019



“12.. That the detail of total number of allottees entitled for =

15

proposal and exercised their option is as under:

Particulars Possession . Refund
Total no. of allottees - 1450 148
No.  of allottees 915 125
responded '

13. That after the end of offer period, the detail of

decision of the aliottees on the aforesaid

proposal

is'as under;

With respect to possession offer:-

Particﬁlarsv “Assent Dissent Total
Through - 873 -39 - 912
Right2Vete S L
Through e-mail 5 S 5
Less: . Consent. 2 - 2
given by Ex-/
director & IRP
Total 876 39 915
Percentage (%} | -95.74% | 04.26% 100.00%

With respect to refund offer:-

Particulars. Assent | | Dissent “Total
Through : 49 .912
Right2Vote 5 ' .
Through e-mail ... 5 - 15
Less: - Consent || 2 _' -~ ‘2
given by Ex-|
director & IRP : '

Total ' -§876 39

Comipany Appeal (AT) (Insolvency) No. 1056 of 2019
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Percentage (%) | 95.74% | 04.26% | 100.00% |
g .

11. The time for completion of the project after receiving the occupancy
certificate has been shown by Mr. Rajesh Goyal - Promoter ag under, as agreéd

with the allotteéé :

S.No | Name of the Period for applying occupancy
- |Tower certificate after completion of|
work
01 |TowerA ' Within 180 days from the start of work.
02- |Tower B Within 180 days from the start of work
03 Tower C Within 180 days from the start of work
04 . |Tower F Within 180 days from. the start of work
105  |Tower D Within 180 days from the start of work
06 Tower & o Within 180 days from the start of work
107 Tower M ' Within 180 days from the start of work
08 Tower G : Within 180 days from the start of work
09 Tower H - Within 180 days from the start of work

(ii) -~ The second party also undertakes to start work within 30 days

(+-) 10 days from the date of order passed by Hon’ble NCLAT in-

, all respect allowing the construction at the project site.

'h12. Mr. léaﬁesh Goyal (Promoter) who appear in person accepted that the
Promoter will maké' investment as ‘Financial Creditor’ to keep the ‘Corporate
Debﬁpr’ [Cor'npany] asa going concern. ‘Summéry of sources of fﬁnds and time
period’ to-infuse'such investment 'shown as unlder:: |

“Summary. of Sources of Funds and time period {Total 70
Crores (appmx )

Company Appeal (AT) {Insolvency} No. 1056 of 2019
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' Amount in crores

S.No| Particulars 30 60 90 Total
o Days | Days | Days |

1 | Sanctioned Loan from IIFL | 5.00 500 '|5.00 1|15.00

Home Finance Limited ' .

2 | Confirmed Investor 3.00 3.00 |3.00 |9.00

3 From the properties of|0.50 2.00. |2.15 [4.65

" | Sister concerns ' ,
4 From  the personal | 5.38 | 1594 |20 41.32
i properties of the promoter - :

. and his family members )
S5 . Total {A) 13.88 25.94 |30.15 _69.27

13. A time-frame for refund to the allottees has been shown based on the
agreement reached with the allottees who are seeking refund, as shown
hereunder:

“TIME FRAME FOR REFUND OF PRINCIPAL AMOUNT TO.
ALLOTTEES WHO SEEK REFUND (AFTER SURRDERING
THEIR FLATS)

The second party under the dlrect superwsxon of the first party
W111 be refund the money to third party/ allottee / buyer within an

. outer time period of 180 days per following sc-:_hedule:w '

Company Agpgl al {AT) {Insoilvency) No. 1056 of 2019

8.NO | Percentage (%) of | Time period for refund of
total debt I | |
‘| money
1 30% of = principal | Within 90 days from the
| amount - permission granted by the Hon’ble |
NCLAT subject te any unforeseen |
, i circumstances. -
2 70% of principal | From 91 to 180 days from the
amount start of work o



18 .

14. Insofar as interest payable on the pnnelpal amount to be refunded to

the allottees is concemed the matter was discussed. Mr. Rajesh Goyal -

Promoter’, Mr. Gaurav Katiyar - ‘Interun Resolution Professional’ and the
counsel representing such allottees, the following agreement was reached:

(@} . The allottees, on produc;tion. of certificate from the 'B'ank, will be

entitled to simple interest @ 6% per annum on thei'r- principal

 amount. * If any of such allottee induce the certificate from the

Financial Institution/Bank that it has taken loan and has paid

or required to pay higher rete of interest such allottee will be

entitled to simple interest at the rate the Bank has granted loan

only with respect to the amount released by the Bank/Financial

Institution on production of certificate.

(b} * The interest will be paid only on completion of the flats and its B

allotment  to - the allottees, by sale of unsold

apartment/apartments. It niay be paid within 180 days, the time

_ period has provided or by 30% August, 2020, the last date for

completlen of the pro_]ect

15. Mr. Rajesh Goyal, Who is present in the Court, undertakes that he will.

immediately infuse a sum of Rs. 5.38 Cr. plus 0.50 Cr. i.e. Rs. 5.88 Cr. within

a week.

16, Mr. Rajesh Goyal (Promoter) also agrees to pay to all the Financial

Institutions” such as ‘Allahabad Bank’, ‘Punjab National Bank’ and
‘Indiabulls’ etc.  The dues of all the ‘Financial Instim'tions" and time of

.‘payment has been shown as 1_.1nder:

Company Appeal I-A'ﬂ Ilnsolvengx] No 1056 of 2019
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Rs. 35.80 Crores has wrongly shown
8.

determined by the ‘Interim Resol

Company Appeal (AT) [Insolvency) No. 1056 of 2019
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“The dues of financial .institutions {Principal only), as

existing on the day of declaration .of the account as NPA

or 10t September, 2019 the daté on which the

“insolvency petitidn' against the corporate debtor was

admitted as the case may be, shall be paid in the.

" following time frame:

Learned counsel for the “Ing

Mr. Rajesh Goyal (Promoter)

iia_l_a_ulls* silbmitted

 SL | Name of the | Amount (Rs.) due as | Time  period for
No, Financial | on date payment
Institutions . :
1. Allahabad Bank 17.35 Crores {as on | Within 180 days of
- ' " 01/04/2019 the start of the]
work, subject to any
~unforeseert
_ _ circumstances
2. ‘Punjab.National Bank | 1.33 Crores (as on | Within 180 days of
s 19/09/2019 the start of the
work, subject to any
unforeseen
circumstances
.| 3. : Indiabulls Commercial | 35.80 Crores (the | Within 180 days of
Credit Ltd. balance .as on | the start of the
01/07/2019  after | work, subject to any |
payment of Rs. 3.70 | unforeseen
Crores i on | circumstances
29.06.2019: for’
regularizing the
: account] i
4, India Infoline Housing | 27.00 crorés (as on | Within 180 deys of
Finance Limited - ~ | 19/09/2019) the -start of the
o : coF work, subject to any
unforeseen
F C circumstances
Total 81.48 Crores _ Ll

| and due amount 1s.|. 5. 42 Crores.

30

'tiiat an amount of

submitted) that any amount as may be
. A Lo

’ |;j N o
ition’ Professional’ will - be paid to the
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" ‘Financial ‘Institutions’ including Banks, Indiabulls’ and the ‘Operational

Creditors’, if any.

19. In view of the facts as referred to above and before passing any

cllrectlon it is desirable to quote certam observations and ﬁndmg as given by

this ﬁppel]ate Tnbunal in “Flat Buyers Association Winter Hills - 77,

Gurgaon’

“21. In Corporate 'Insolvency Resolution Process

. against a real estate, if allottees (Financial Creditors) of

Fin_oncial Institutions/ Banks {Cther Financial Creditors}
or Operational Creditors of one project initiated Corporate

Insolvency Resolution Process against the Corporate

Debtor (real estuie oonipany},' it is confined to the

particular project, it cannot affect any other project(s) of

 the samereal estate company (Corporate Debtor) in other

places where seporate plan{s} are approved by different
aothorifies, land ?-andl its ou)ner mayy oe\dlfferent and
mainly the allottees (ﬁnc;ncial creditors), financial
institution;s (ﬁnoﬁoial creditors, operationol creditors are

different for such separate project. Therefore, all the

© asset of the corﬁpany (Corporate Debtor) are not to be

maximized. The?fasset of the company Corporate Debtor

— real estate) of that parttculo.r prOJect is to be maxam:zed

" for balanomg the credztors such as allottees ﬁnanczal

msntunons and operatwnal oredztors of that particular

project.. Corporate Insolvency Resolutzon Prooess should

. Company Appeal (AT} {Insolvency} No. 1056 of 2019
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“be project basts, as per approved plan by the Competent

Authority. Any othe:;" allottees (financial creditors) or
- financial énstif_utions/ banks (other financial cfeditors) or
operationaf credz’tbré of other project cannot file a claim
béfore the Interim Resolution?fofessional éf other p_rojec;t
and such cl@?m can;notl be en;tertained‘

So, we ho;d that Corporate Insolvéncg Resolution
Process against a real estate conip_any {Corporate Debtor)
- is limited to a project as per approved plan by the
‘(J:‘ompetlent Authority and not other praojects which are
separate at other places for which separate plans
- approved. For example — in this case the Winter Hill - 77
Gurgaon E-ije'ct of the ‘Coa;ﬁorate Debtor’ has_beén phce
of Cbrporate Insollve.nchry Resolution Procesé. If the same
real estate cor'r‘tpany (Corporate Debtor he}ein) has any
. o-ther. profect in dnoﬁher town such as Delhi or Kerala or
M@ﬁbai, they c@nnat be clubbled together nor the asset
of the Corporate jD'ebtor (Comj::any) Jor such other projects
can be maximiseéd. - |

22. Further, a ‘Secured Creditor’ such as ‘financial

institutions/ banké’, cannot be provided with the asset

 (flat/apartmentj. by preference over the allottees
(Unsecured Financial Creditors) for whom the project has
been @pmved,. Their claims are to be satisfied by

providing the flat/apartment. While satisfying the

Company Appeal (AT) (Insolvency) No. 1056 of 2019
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. allottees, one or other allottee may agree to opt for
another ﬂat/ apartment or one tower or other tower if not

allotted to any other. In such case their agreements can

be modified by the Interim Resolution Professional/

| Resolution Profeé_sional_ with the counter signature of the
Promoter and the allottees, so that the allottees ﬁfMancial
cre&itors}, who. are on rent or pqying interest to Ib'anks__
J may like to get earlier possession and are relieved from
- paying rent or interest to banks.’

. 24, However, after offering allotment it is open to eﬁ
allottee  to | recjuest the Interim -Resolution
Professwnal/Pmmoter, whoever is in- charge, to fmd out
a third party to purchaee said flat/ apartment and get the

' rmmey back. After completion of the ﬂats/ prq;ect or

dunng the completzon of the project I: is aiso open to an |

, allottee to reach agreement with the Prompter {not
Corporate Debtor) for f‘efund of amounﬁt. -
25 In the light of afe'resaid'discussi;on, as wr: find it is
. very dzfﬁcult to follbwithe process as zr normal eeurse is
Sollowed in a 'C;orpqrdte Iﬁsolvency Resolution, Process,
we are ‘Qf the vi:ew; that a ‘Reverse Cc:;!;jpofqte I;,‘%:g)lvency
Resolution Proee_se’é ECC&_Y:I be followed m the case.é:! of real

_ estate mfras‘tructu re companies in the :mtereeti of the

i
i

allottees and survival of the real eqtate;edmpan:i;eeiand to

N
R
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ensure ‘.completion of projects  which  provides
emﬁloyment to. large rtumber_of unorganized workmer. »

20. The procedure as foliowed in “F!at.‘Buyers Association Winter Hills - 77,
Gurgaon’ (Suoraj shows’ eur_tailment of period of resolution Withom asking
for ‘resolution lp'fla'n’ from thé third party bei’:_'ore finalisation of the ‘resolution_
plan’. The resolution can be taken even during the ‘corporate insolvenc.y'
res_olution Jprocee_s’,-if any Promoter’ as investor agrees to invest the money
_'for' kee’ping the company as a going eoneern- and complete the project witnin-
the time frame. ' In view of the fact that part of the infrastructure
(Apartments /Flats) has a.lrea_dy been coz_npleted,' the allottees (Financial
Creditors) were .the main béeneﬁeiaries of the infrastructure have already
o . .
reached settlernent with the E‘Promoter’ and the fact_tl'rat the ‘Promoter’ as an
outsuder financial credr-cor. 1lqaé agreed to mvest ‘the amount, not from the
account of the. ‘Corporate IDebtor but frorn other sources to keep the
1nfrastmc‘o.1re as a going coni ern we in exercise of inherent powers conferred j.
under Rule 11 of the NCLAT L‘ﬂes 2016, pass the followmg order:
i. ‘Rajesh Goyal’ (Promoter) is dlrected to eooperate w1th the Interim
Resolutlon Professwnal and d1sburse amount (apart T:‘rom the amount
already cl15bursed] frorn outside as Lender {fmanczajl credltor) not as
Promoter to ensure that the project is completed w;thm the time frame

as given by him. The dlsbursement of amount whlch has been made

by ‘Rajesh Goyal and the amount. as W111 be generated from dues of the

AJ.lot.tees (Fmanmal Credltorsj dur:lng ’che Corporate Insolvency
T

Resolutlon should be depomted in the aceount t!)f the Company-

{Corporate Debtor) to keep the Co;mpany a gorng c_onc;er-_n. The amount

Company Appeal [AT) (Insolvency) No| 1056 of 2019 -
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can be utilized only- by issuance of cheque Slgned by the authorised
person of the Company (Corpor’ate Debtor) with counter sigpature .by
the Ihterim Resolufioq Professional.. The Banl% in -v'ilrhich the Corporate
Debtor (Company) has account the amoﬁnt should be deposited onIy.
for the purpose of clompletion of the Project. Banks will allow the
cheqt;qs for eﬁcashment only with the counter signature of the Interim |
Re_e.’olutioﬁ Prbfessional.
if. . The flats/apartments should be completed in all asp’éct by 30th

_ June, 2020, Ali internal fit outs for electricity, water connecti?n shoutd

. be complefed_by 30t July, 2'0.2.0. The allotteeé. are directed to deposit
their balance amouht and- pay 90% without penal interest, if not
depo.sitéd, .by 15th March, 2020. The Allottees in whose favour
possessic.)ill. has been offered and élearance has been ‘given by the
competent authonty are bound to pay the cost for registration and
d1rected to deposit reglstratlon cost to get the flats/apartments
registered after pay;ng. all the_ ba_lance a_unount in terms of the
agi*eement. . |

- iid. I' Common-area sucﬁ a:,s Swimnming Pool, Club House etc. as per
the agreement, be allslo é.smpleted by 30t August, 2020. The allottees
are allox;ved to form ‘Rgesiden;ts Welfare Associati;)n’ fmd get it registered
to empower them'fp C]all‘i‘l the comlmon areas. S
iv. | ‘Rajesh Goyai’ vqrﬂl return the amount to tﬂe éﬁottees who already
soﬁght fof, within théIe tlme frame i.e. 30% of the principal amount:

within 90 days and fe:clst 0% of the principal amount within 180 days.
]

The interest be 'pald,:hjo.them in the manner as deﬁaﬂ@d above by 30th
' | o _ i

Comgan:g Aggeal [AT} [Inso]vencv] No 1056 of 2019
| S




August, 2020. The_ Financial Institutions /;Banks’ and ‘Opérational ‘
Cl_‘editoré."; if any should be paid siniultaneously within the pe.ri.od of
180 days.. |
v.  All these processes should be comﬁieted by 30t August, 2020. If |
it completed, the Corporate Insolvency Resolution Process be closed.
aftér intimating it to the Adjudiéatiﬁg Authﬁrity (National Company Law
Tribunal}. The resolution cost including fee of the Interim ‘Resolut'ion
“Professional will be borrie by the Promoter. Only after getting the
certificate of com‘pletioﬁ from the Interim Resolution Professional/
Resolution Profeséionai and appr:'oval of the Adjudicating Authofity
(National JCompaln:;r Law Tribunal) unsold flats/ a,partmelnt‘s ete. be
handed over to the Pfdmoter. |
vi. It is made clear that even during the Corporate Insolvency
Resolution Précess, the _Inter,im Resolution Professional can also sell the
un__solldfﬂats /apartments, by way of a Tripartite Agreément between the
Purchaser, interim Resolution Professioriai{l/ Res@lutiqri Professional

" and f‘romoter (Rajesh Goyal). The proceeds éas may-be generated from
Su.ch sale should be utJllzed for completlon of the project payment to

Financial Instltutlons ’Ba.aks Operatwnal Cred1tolfs and interest as is
payable to the allottees ‘lﬂthSB pnnmpal amount is to be- -refunded Once
the project is completed the ‘Intenm Resolut1on Professmnal’ will move .
apphcatlon before the Adjudicating Authonty {Nat,loneh Company Law .'
_ Tnbunal) with the report of completlon and ask for disposal of

apphcatlon under Section 7 of the 1&B Code"f‘ led by Ms Bab1ta Gupta,

Company Appeal [AT) {Insclveney) Mo, 1056 of 2019
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Mr. Mano& Kumar Gupta and Ms. S\%reta Gupta (Aﬂot,t_eés ~ Financial o
Creditors). o | | |
vi’i. | I-IOWéver, if the Promoter’ fai'lé. to cbmpiy with the ur;_derta_kir.lg.
and fails to invest as ﬁnancié.ll jéf;elditor br do not cooﬁerate with thé
-Interim ' Re‘solution Professional/Resolution  Professional, .the '
) Adj_u"dicating Aufho;ify- (Natioﬁal ‘Company Law Tribunal) will complete
the Insolvency Resclution Process.. . |

The appeal stands diSp’osed of - with aforesaid observations *and

di_reétions’._
[Justice S.J. Mukhopadhaya) -
-~ Chairperson -
{(Justice Venugopal M.)
Member{Judicial)
ns/RR
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NATIONAL COMPANY LA\ LAW APPELLATE TRIBUNAL, NEW DELHI Bq

LA. No.. 2166 of 2020 in

Company. Appeal (AT] (Insolvencv) No. 1056 of 2019

IN THE MATTER OF:
Raje.'sh Goyal | ‘
Versus

Babita Gupta & Ors.

Present:
' For Appellant:

For ReSpondents_;:

...Appellant

..;Resp(;ndents o

Mr. Abhqeet Sinha, Mr. Saurahh Jain, Mr. Sandeep

Bhurana and Mr. Aman Anand Advocates.

Mr. Sudeep Kumar Shrotnya, Advocate for R-1 to 3.

Mr. Rishabh Jain, Advocate with. Mr Gaurav Ka.tlyar, '
IRP.

Mr. Kumar Anurag Singh, Advocate for Fmancial_
Creditor.

Mr. Sumesh Dhawan, Ms. Vatsala Kak and Ms. Geetika .
Sharma, Advocates for India Bulls.

Mr. Praful Jindal, Advocate.

- Mr. Rajesh Gupta and Mr. An-ubhav Mehrotra,

Advocates for Homebuyers -
Mr.. Amandeep Singh, Advocate for Intervenor.

. Mr Rupesh Kumar, Advocate. .

O R DER : :
(Through Virtual Mode) -~ -

22-.09.2020: Apart from IndiaBulls Commermal Crecht Pvt. Ltd.’ three more

Objectors have come forward and filed thelr objectzons Shn Rishabh Jain, Advocate

has filed objectmn on behalt of the IRP, Shl"l Amand.eep Smgh Advocate has ﬁied

Db_]ectl()l’l on’ behalf of the Intervenor - ‘RG Luxury ‘Home Buyers Assomatmn

Shri Anubhav Mehrotra has ﬁled obgectmn on behalf of Allottees (Home Buyers

seeking reﬁmd]



2 Mo

Hear'd_ all the perrties brieﬂy. In the light of judgment dated Stli-February, 2020,
before prooeeding' further, we deem it appropriate to let all the parties -
Appellant /Applicant and Objeotors to file a brief note, not more than two pages
- including the chart in regard to steps enwsaged to be taken in terms the Judgment
dated 5th February 2020 as also steps Appellant / Applicant and the Objectors
propose to make the settlement mcorporated in the aforesaid judgment workable,

withinn one week.

At this stage Shri Rishabh Jain, Adtfocate representing IRP brought to our
notice that Mr. Gaurav Katiyar, IRP has l:endered his resignation and he is required
to be substituted by.a ne\;v Resolution Professional. From t}hel last para of the
Judgment dated Sth.Febru.ary,' 2020, we find that it is only in the event of breach of
undertaking in regard to infueion of -funcls by the Promoter as Financial Creditor,
the Adjudicating Authorlty has been asked to complete the Insolvency Resolunon
Process. This clearly mdwates that the Corporate Insolvency Resolution Prooess is
stﬂl- underway.» It would therefore be appropriate for the learned counsel for IRP to
move an appropriate applieation supportled by an affidavit in this regard seeking

Subetitution of the IRP.

Shri Kumar Anurag Singh, Advocate representing one of the Financial

Creditors wants to file an affidavit indicating his desire to :lnvest some amount for

LA. No. 2166 of 2020 in Conzpany' Appeal (AT} fInsolvency) No. 1056 of 2019
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completion of the project in terms of the judgment rendered by .t_his Appellate

Tribunal. He may do so _within,one week.

List the matter ‘for .ordTe.:rs’ or1 30*h September, 2020.

[Justice Bansi Lal Bhat)
Acting Chairperson

[ ustice: Venugopal M.]
Member {Judicial)

[Kanthi Narahsti]
' Member {Technical)
am/ gc _

LA. No. 2166 of 2020 in Company Appeal (AT} (Insolvency) No. 1056 of 2019
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NATIONAL COMPANY LAW APPELLATE TRIBUNAL NEW DELHI (_1 &

L A No. 2166 of 2020

In

| Company Appeal (AT} {Insolvency) No. 1056 of 2019 -

In the matter of:

Réjesh Goyal

Vs.l |
' Bﬁbita-_Gupta & Ors.
Present: .
-' Fof Appellant/
Applicant:

For Respondents:

" LA. No, 2166'0f 2020 in

...Appellant/Applicant
«..Respondents

Mr. Abhijeet Sinha, Mr. Saurabh Jain, |
M:.. Sandeep Bhuraria, Mr. Aman Anand,
Advocates. ' ' :

'Mr. Praful Jindal, Mr. Rajesh Gupta, Mr. Anubhav

Mchrotra, Mr. Rupesh Kumar, Advocates for

impleader.

Mr. Sumesh Dhawan, Ms. Vatsala Kak, Ms.
Geetika Sharma, Advocates for India Bulls

Mr. _Gauvrav Katiyar, IRP, Mr. Rishabh Jain,
Advocate for IRP. L '

Mr. Sudeep Kumar Shrotriya, Advocate for R1-3

Mr. Kumar Anurag Singh Mr. Zain A. Khan,.
Advocates for FC

Mr. Amandeep Singh, Advocate for intervenor for
RG Luxury Home Buyers

Mr. ‘Rudreshwar Singh, Mr, ~Gautam Smgh
Advocates for Jan Kaliyan Samlti

'Mr. Manoj Kumar, {Legal Head, IIFL, FC)

.Mr. Nishant P:.yush, Advocate for FC

Mr. Ram Sharma, Advocate fo:} 1FL.
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JUDGMENT ‘ Hg,

BANSI LAL BHAT, J.

“To, stay experimenltation in things economic is a grave responsib_ility '
and denial of the nght to experiment is fraught with serious eonsequeﬁces to -
© the Naﬁon‘”.‘ Remarked the Hon’ble Apex Court in “Swiss Ribbons Private.
Limited and Anr vs. Union of India and Ors. (2019} SCC OnLine SC 73” |
whlle deahng with the consmuuonahty of the Insolvency and Bankruptcy
Code, 2016, Wthh was relterated in “Committee of Creditors of Essar
Steel Indt_a Lim_tted : _vs. Sqtrsh 'Ku_mar Gupta and Ors. - (201 9 SCC
OnLine .S_C 147’8”. Takmg a cue therefrom this Appe!.late'Tribunal in “Flar
- Buyers Association _Winter__'Hiﬂs 77, Gurgaon vs. Uman§ Rea'ltec'h
Private Limited through IRP & Ors. - Company Appeal (AT) (Insoiveney) .

No. 926 of 2019” decided on 4* February, 2019 embarked upon an

‘expenment to introduce the concept of “Reverse Corporate Insolvency o

Resolutmn Process , which env1saged resolutlon in real estate sector - -
(Infrastmeture Compamesj involving allottees/ home buyers as stake holders
by lookmg beyond the dotted hne of approval of third: party Resolution Plan )
and dewsmg ways and_ means of Insolvency Resolution ;nvolving all stake
holders. The IRP_was cﬁrec,jtecl to collate the claims and bhased on the voti_ng _ :
share of allottees find out whether the allottees Would -agree to a proposal' for
iarestment by promoter as an outsider “Financial Cre‘ditor” and to allow it -‘to
cooperate with IRP to complete the pro_]ect This Appellate Trlbunal notlced' |
that one of the Promoter ~ Uppal Housmg Private Limited ,’ Intervenor agreed

" to play role of a lender {Financial Creditor) whﬂe remaining outside the CIRP

I.A. No. 21660f20201n ' .
Company Appeal (AT) (Inso!vency) No. 1056 of 2019 o _ 2
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pfocess’. Such proposal-‘lrvas. accepted by the Fia‘c Buyers. JM Finaﬁcial
Cfedit_s Solutions Limited also agreed to cooperate subject to a condition
imposed in regard.to receipt of a percentage of amount paid Iby the allottees.
| Applicgnts ﬁachna' Singh and Aja:;,' Singh who had filed Application under
Section 7 of the 1&B Code, joined hands with the Fiat Buyers’ As.sociatio.n
Wiriter I—Iiﬂs 77, Gurgaon by .'tIJec:om__ing its Members. The matter progressed
and a number of a_llot'ltees inlcluding the original Applic.ants got poséession of
their respective flats. Aé the contempiated process progressed satisfaqtorily
wnth cooﬁ_erétiori of the stak¢ holders, it .was aJlowed to proceed further.

2. In Company Appeal (AT) (Insolvency) No. 1056 of 2019 decided on 5t of
Fe_bruary, 205;’0, this AppellatefTﬁbunal, while noticing that the concept .of
Reverse insolvency Resolution? Process conceived and introduced in Flat
- Buyers Association Win“teré Hills 77, Gurgaon (supra) had shown
| cuﬂmlﬁent of peridd of res’olut:i'on- wifhout asking for Resolution Plan from
the third party and that the Reéolution can be taken even du_riﬁg the CIRP if
any promoter, as Investor ég}eeé to invest the money for keeping the
Company as a gomg concern and complete the project w1th1n the time frame,
observed that since part of the mfrastructure (Apartment/ Flats) has alrea.dy
been comp]etqd, the main bepeﬁcumes being the fallottees have already

reﬁched settlement with the Prc?;moter and the fact that the Promoter as an

outsider-Financial Creditor hasé agreed to invest the amount from his own
sources and not from the accot:mt of Corperate Debtor, proceeded to pass a

- slew of directions invoking Rule 11 of the NCLAT Rules, which are reproduced

hereunder: -

LA, No 2166 of2020 in ' _
Company Appeal (AT) (Inso!vency) No 1056 of 2019 o 3
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“i.l ‘Rajesh  Goyal’ (Promoter) is directed to |
cooperate with the ;Integrim Resolution Professioncil- and
disburse a_mouri_t fapart from the amount already
disbursed) from outside as Lender (financial creditor) not
as Promoter to ensure that the project is i:ompleted_

. within the time frame as given by him. The disbursement
of amount which has been made by h‘Rajesh Goyal.” and
the amount as will he generated from dues of the
AIZOtteés (Hnancia! Creditors) during. the Corporate

- Insolvency Resolution should be deposited in the account
of the Company {Corpordte’Debtor) to keep t_he.C-ompany'
a going concern, The .amount can be utilized only by
issuance of cheque signed by the authorized person of
the Company (Corporate Debtor) with counter signature
by the Interim Resolution Professional. The Bank in
which the Corporate Debtor (Company) has account the
amourtt sﬁou'ld be deposited only for the purpose of
completion of the Pr.'oject. Banks will allow the chegues

‘ for encashment only with the counter signature of the

Interim Resolution meéssrbnal.

il . The flats/ apartments should be completed in all |

aspect by 30t June, 2020. All internal fit outs for

| electricity, water connection should be completed by 30%
July, 2020. The allottees are direéited to; deposit their
balance amount and pay 90% withbut pe:%ml interest, if
not dep_ositéd, by 15" March, 2020. Thaie Allottees in
whose favour po,‘sse.ssrlo.n has been ioﬁered and
clearance has been given by the competenﬁ authority are
‘bound to pay the cost for registrat;ion cmid directed to
dep&sit registration cost to get ﬁw flats/ apartments

LA No. 2166 of 2020 in - | I |
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reg:stered after paying all the ba!ance amount in terms
of the agreement.
A Common area such as Swimming Pool, Club

- House etc. a,'s'per the agreement, be also completed by

30t August '2020. The allottees are allowed fo Jorm
‘Residents Welfare Association” and get it regzstered to. -

empower them to claim the common areas.

oI ‘Rajesh Goyal’ will return the amount o the
allottees, who already Isought for, within the time frame
Le. 30% of the principal amount within 90 days and rest
70% of the principal amount within 180 days. The

~ interest be paid to them in the manner as detailed above
by 30t August, 2020. The ‘Financial
Institutions/ *Banks’ and ‘Operational Creditors’, if any
should be paid sunultaneously within the penod of 180
days.. '

v.. All these processes should be completed by
30th August 2020. If it completed the Corporate .
Inso!uency Resolution Process be closed after intimating
. it to the Adjudzcatmg Authonty (Natzonal Company Law
| Tribunal). The resolution cast including fee of the Interim
Resolution Professiondl wil:l be borne by the Promoter,
Only after getiing the cer‘tg’ﬁc'dte:of completion from the
Infenﬁm Reséluéioﬁ Professional/ Reso!_ution; :Professionall
and approu;r.zl of the Adjﬁdiéﬁting'ﬂuthority {National
Compaﬁy Law Tnbunal) unsold ﬂats/ apartments etc. be

har;ded'ov'er to the Promoter

vi. It is | made‘ clear that even during the Corporate
Insolfvency ReSoZution Procees --rhe' Interi}n' Resolution
Prefesswnal cap also se!l the unsold ﬂat;s/ apartments,

by way of ' :a | Tnparttte Agreement between thel

LA. No.21660f2020in | | | [T
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Purchaser Intenm Resolution ProfesszonaZ/Resolutmn
Professzonal and Promoter (Rajesh Goyal). The proceeds
as may be generated from such sale should be utilized
for completion of the project, payment to Financial
Inst:tutzons/Banks Operational Creditors and mteresr'
as is payable to the allottees whose principal amount is
S to be refunded. Once the project. is completed, the
‘Interim Resolution Professwnal’ will. move apptzcatwn
before the Adjudicating Authority {(National Company
Law Tribunal) with the report of completion and ask for
disposal of application under Section 7 of the ‘I&B Code’
filed by Ms. Babita Gupta, Mr. Manoj Rumar Gupta and
Ms, Sweta Gupta (Allotteeé - Financidi Creditors)...
vii. ~ However, if the ‘Promoter’ fails to comply with
- the undertaking and fails to invest as financial creditor
or do not cooperate with the Interim Resolution
Professional/Resolution Professional, the Adjudicating
Authority {National Company Law.  Tribunal)- will
. complete thé Insolvency Resolution Process.

The appeal stands disposed of with aforesazd observations

and directions.”

3. | It is mamfestly clear thét in the event of Promoter faﬂmg to comply with
' the undertaklng and makmg investment as Flnancml Creditor or not-
extending cooperatlon to the IRP;’ RP, the resolutlon ;)rocess would be
completed by the Ad_]udlcatmg Authority, | |

4. LA. Ne. 2166 of 2020 has .been filed by Shn Rajesh Goyal seeking

extension of tlmehnes lald down in the Judgment dated Sth of February, 2020 |

rendered . by th1s Appellate Tribunal in Companjyr Appeal (A’I‘] {Insolvency)
. _ ol

L4, No. 2166 of 2020 in ‘ . |
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No.1056 of 2019 (heréinaftei‘ referred as ‘the Appeal’) purportedly in light of
the change iﬁ circi;lmstan‘ces caqsed by outbreak of .COVID-IQ pandemic_: and
locicdowhs imposed in. various. parts of the Count_ry after the afores__,aid
.ju.dgmentl. It -is submittgd. that due to impositioﬁ of nationwide lockdcm_.rn
after oﬁtbreak of COVID-19 pandemic, tﬁe réstrictions imposed resulted in
unprecedented fiqancial crisis, 1033. of lives, disruption of construction
. activity and operations of the'corporate sector more particularty éhe'ﬁnancial
as well :is the real es.tate sectors. It is further submitted that the Central
Government and -various' instrumentalities of State, have re’c-ognized the
har;:iship and extended timelines for completion of projécts. .It is submitted
that the aforesaid-judgmz_ent waé delivered just before outhreak of COVID-19
pandemic and the timelines laid down in terms of the judgment were required
to be extended aé non—éompliance of the directions on the part of Applicant
were not inten_-tlional. | |

5. Al ,stake holders inchiding Incéliabulls who was a party to original
proceedings in Appeal as a Financial Creditor and the -Hoine buyers were
.' allowed .t;:.m-ilntervene. All otﬁers whb were Iparties to the original proceedings
were al.sol put on noﬁce to elicit their views. Indiabﬁlls Commercial Credit
Private Limited and three more ‘objectors came forward and filed their
objéctions. Apart fi‘om I'RP, RG Luxury Home 'Buyers Association filed
objections on beﬁh}f of _all'ottef_:s (Home ;Buyers) seeking refund. All concerned
We;'e directed to file brief notes including the chalr‘.c' in rega;'d to steps
envisaged to bie taékeﬁ in ﬁrthe;&nce of the judgment aé also indicate the

stéps proposéd to make the settlement incorporated in the aforesaid

LA. No. 2166 of 2020 in | | -
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juc!gment workable. " Meanwhi'le it ‘was brought to our notice that Shri
Gaurav Klati;yar,. IRP has teﬁ_dered resignation. Keeping in view the last para
of directions ihcorporated' in judgment dated 5t& Fe‘oruaiy, 2020, learned
Counsel for IRP_ was given liberty to approach the Adjudicating Authority for'
se_ekirig oubsﬁtution of the IRP as the CIRP was still underway. Further .
.' developr_njent, as noticed in ordef dated. 2254 September, 2020 is in regard to
one of the Financial Creditors deeiﬁng to invest some amount for completion
of the pro_]ect in fuﬂherance of Judgment dated 5tb February 2020 IIFL Home
Finance Limited — Financial Cred1tor filed affidavit in this regard |

6. Appllcant—RaJesh Goyal (Prornote’r) seeks extension of 11 months after
the expiry of -timelines- stipuiated in jﬁdgment dated 5t .February, QOQO in
hght of altered_ c:1roumstances which are attrlbuted mamly to outbreak . of
_COVID 19 and its repercussmns |

7.- IRP, in its brief note suggested that the Applicant may be glven five-six

‘ months to complete and handover Towers-A, B, C & F to the respective

- allottees, while for the remammg Towers, the'Applicant’s may be deferred till
he proves his .bonaﬁde in delivering Towers-A, B, C & F within 'the extended
timelines. It was s_uiggested that the Applicant be direoted to _Iexpedite selling
of Flats and.bfing_oqoney from properﬁes of sister .concerns. It was further
suggested that the allottees'and- their bankers be directed to pay 90% of the
total Con31deratlon caloulated as per BBA as regarcls receivables from .
allottees of Greater Noida Project and the addltzonal area As regards
receivables from projects s;tu;ated in Delhi, it suggestef;i that Shri Rajesh

_ Goyal be)direoted to provic_ip; and iut_ﬂize money in additio;l to Rs.5.06 crores

" LA. No. 2166 of 2020 in E |
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already 1nvested by hlnt for construction purpose. It was sugge.sted that IIF L |
Home Finance Lm'nted may be dlreoted to release the fund 1mmed1ately It
was further suggested that M/ s AGS Developers Private Limited, M/s GBS |

Mdrketing Private‘ Limited and M'/s_ Neel Builders Private ELiI_nited may be
" directed‘to te]ease the funds immediately as per their LOI's. It was lastly
suggested that Iodiabulls may be directed to amicably settle the dispute and -
suri‘endet 70% of the sale proceeds of the said oroperty in favour of general
balances of the creditors to be_ utilized for compk‘leti.on of the real estate
project. | |
8. Ina_iabaus Commercial Credit Private Limited has filed affidavit stating
therem that IIFL Home Fmance Limited was obligated to disburse an amount
of Rs.15 crores in favour of the Corporate Debtor in three tranches of Rs 5.
crores each, di‘sburs_ement of first tranche within 30 days from’ the date of
' judgment" and further di'sbufsement within' sixty days and ninety days thereof
respectwely It is- Stated that IIFL failed to disburse s‘uch aforestated amount
thereby not compiymg w1th Judgment However, it zs admltted that sanction
of Rs.15 crore in favour of Corporate Debtor was approved by IFL vide its
letter dated 4th August, 2020, |
9." 1IIFL Home Fma.nce Lumted {Fmanmai Credltor;' Intervenor) has ﬁled
affidavit statmg that the Appellant sought further ﬁnancxal assistance of '
Rs 15 crores from it and IIFL had agreed to extend further loan to it in terms
of letter dated 4th August 2020. The sanction was conﬂrmed wde letter dated

213t August 2020 subject to th.ls ‘Appellate Tribunal grantmg extension of

LA. No. 2166of2020 in | | L
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time to. co.mpiete the Project.-Thus, ITFL Heme Finance Limited has raised ho
objection’to extension of timeliﬁes specified in the judgment. |
. 10.. Inter_'vlenor—RG Luxury Home Buyers Association has ﬁled. reply to the -
| aiﬁdavi.t'of IFL Home Finance- Limited stating that out of RS.IS crores .IDEII_']..
sanctioned by IfFL, Rs.10 crores will be adjusted by it towards ‘repayment.of
'priﬁcipa.l amount of the previous loan. ' In the end the exteﬁsion of loan of
Rs. 15'crores-weu1d pfove to be e damp squib as Re<.14 crores will have to be
repaid with ipterest thereupoﬁ practieally leaving nothing for comp_letibh of.
the Project | | |
11.  RG Jan Kalyan Samiti — An Assoc:1et10n of Home Buyers, as Intervenor
has fited afﬁdawt stating that the unprecedented situation due to outbreak of
COVID-19 has impacted the completion of Pro;-eet, shattering their dreams of
: owniﬁg a dream home to belco_mple_‘te at the eariliest. However, they have not
opposed the prayer of extension of timelines to IEQajesh Goyal. 5
12.. The Home Buyers eeeking refund have filed afﬁdaﬂf\staﬁng that to
make the settlement workable the Apphcant promoter must invest Rs. 70__
crore in thef Bank account w1th1n a permd of 30 days and the extensmn |
should be considered thereafter It is stated that under the garb of extension
of time the Appllcant wants the allottees to cough up Re-.-92.§5 crores to be_.l
paid by the allottees -seek;in_g pqssession o.f the flats. It is: féﬁrt_her stated that
the IRP should lay. dom the procedure to be followed bythe queétdrs to start

. process of surrendering of their allotted flats.

13. Indiabulls Commerc1c_l Credit Private Limited, in 1ts brlef note (filed vide
I

D1ary No.22398 dt 29 9. 2020] mdmated that the Apphcant falled to comply

LA. No. 2166of20201n B T
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with the directions as contained in judgment dated 5% of February, 2020.

- This has been projected in a tabular form, which is reproduced hereinbelow: -

“Sno.

Particulars

Timeline
order
5.2.2020

as  per

dated

Complied/ Not

Complied

| invested

Rs.13.88 Crs, to be
in - the
Corporate Debtor

within 30 days i.e.
by 5.3.2020

Not Complied

invested

Re.25.94 Crs, fo be
in the
Corporate Debtor

within 60 days by
5.4.2020

Not Complied

Rs.30.15 Crs, to be
invested - in the
Corporate Debtor

within 90 days by
5.5.2020

Not Complied

Construction of flats /
apartments to be
completed

By 30.6.2020

Not Complied

All internal ‘it outs for
electricity water
connection - be
completed

to

By 30.7.2020

Not Complied

Common area such as
swimming pool, club
house etc.. " as per

‘| agreemernt be completed

By 30.8.2020

Not Complied

Return  of 30% of
prinicipal amount to the
allottee who seek refund

(after surrendering flats)

Within 90 days

Not Complied

Return’ of remaining
70% = of - principal
amount to the- allottee
who seek refund (after
surrendering flats)

From 91 to 180
days from the start
of work

Not complied

Interest to be paid on
the 'principal amount to

the: allottee’ who seek |

refund (after

surfendering flats)

"By 30.8.2020

Not complied

-10.

Repayment of the dues
of ICCL

within 180 days
from the start of the

construction  work
at the site of project

i.e. by 5.9.2020

Not 60mp1ie d”

LA, No. 2166 of 2020 in
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14. We have heard learned Counsel for the parties and perused-the record. .

lle Acc;:»rding to 'Applicant,_ when the judgment was delivered on 5t of |
. February, 2020, the timelines given therein were achievé.ble. However, with |
the present pandemic situation it is impossible to work with a larger
manpoﬁér Wlth Irestrictions; and mandatory guidelines in place to-be followed
for safety of workers. The Applicant seeks exclusion of the period from the |
date of _;udgment till further d1rect1ons as a zero period and to extend the
| hmehnes, for completion of the Project in a proportionate manner ﬁvith
' reasonable extension on account of restrictions imposed. While HFL Home
Finance Limited has sanctioned further loan of Rs.15 crores to the present
Project, all other allotte.es I'seehl :to be interested in cémpl!etion c;f the Projecf, |
which would serve the lél"gél'} interests of the 'staké hol(iers.- The Applicant
seeks 90 dajrs extension beyzdn'd the period 6f exclu's_ion; .However, in regard..
to allottees who wére dilrectedhto .deposit the balancé amount and pay 90% by
15th March, 2020 the Apphcant wants the time to be e|,xtended upto 15t
November 2020 As regards, dlrectlon to Applxcant to mfuse a sum 'of
Rs.5.88 crores \mthm a week, it is submitted that the Apphcant has already
1nfusec1 Rs 5 24 crores and he undertakes to infuse balance within two

- weeks.,

16. The Applicarit has given proposed/ revised _ex,te:nde{:{_: ti;neline {filed vide

Diary No.24606 dt. 12.1.2021), which is extracted herein below: -

IA. No. 2166of2020m o e
Company Appeal (AT) ﬁnsolbencylj No. 1056 of 2019 - ' ¢
|
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Revised

“3l. Event Original Propoé.ed
No. ' Timelines as timelines extended
| per order dated | (exclusion upto | timelines {90
_ | 05.02:2020 15.01.2021) days)
1 [Flat should be .- ‘
: completed in all aspects : '
20(ii)) - S '
-2 Al internal fit-outs for
: electricity, water ' :
conmection (Page . 62| 30.07.2020 | 15.07.2021 | 15.10.2021"
paragraph 20 (ii) '
.3 | Common area such as
{ Swimming Pool, Club
house etc. as per| 30,08,2020 15.08.2021 15.11.2021
agreement {Page 62 - : : '
paragraph 20 (iii}}
4 | Refund of 30% of-the
Principal amount to the
- | paragraph 20 (iv)) ' '
5 | Refund of 70% of the _
Principal amount te the '
allottees (Page 62,] - 30.08.2020 15.08.2021 15,11.2021
paragraph 20 (iv)) '
6 | Interest to be paid to the o
allottees. seeking refund , .
{Page 62, paragraph 20 30.08.2020 15.08.2021 15.11.2021 .
(iviy
7 | Payment to Financial
Inétitutions/ Bank and | )
operational = Creditors §  30,08.2020 15.08.2021 | 15.11.2021
(Page 62, paragraph 20 , -
(iv})
As per the said| prder, the antE’ees were directed to deposit
balance amount and p@.J 90% by 15, 03.2920, the .sam.é may be extended
to 15.03.20217 i
17.  After providixig opppifétu hity of hearing to the s,take holders, who-

appeared or were represented

IA. No. 2166 of2020 in -
Company Appeal {AT) ﬂnsolvency)ﬂo 1056 of 2019
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to the. submissions at the Ber | we are of the view that t]oe outbreak of COVID-
19 declared as pandemle globally and resulting in 1mp031t10n of nahonw1de
lockdown with effect from 25t March 2020 and havmg the dlsastrous effects
'of d1srupt1ng all eeonormc acttv1t1es with probably the worst adverse 1mpact
on Infrastructure Prcgeets/ Real Estate Prolects compounded by m1grat1on of
labour restnctmns in place for the safety of human lives bes:ldes economic
_ hafdshlp unleashed by the...unfore_seen .ci_reume_taoces, impact whereof still
 subsists, it would be in the interest of all stake holders to mitigate 'the
hardship ..creat.ed by the unprecedented .situation m the wake of outbreak of |
CO?ID—19 resulﬁng' in imp_osition of lockdown and halting) slowing down
econotrnic activities / consthict:ioo ectiv_ities. It is iﬁdispﬁtable that cash flow _
and liquidity has suffered a setback and the_ credit market is. making
desperate efforf to_bouoee _iJaek and stand back on its feet. This warrlante a
magnanimoue.l approach ‘as the Relverse. Corporete Insolvency Resoluﬁon' _
Process, showi.ng eneouraging- result?s and sefeguord_ing the interESts of ali
stake holders must be given one miore cha:rioe of provihg 'r'esult oriented.
~ With this noble cbject, whmh has in essence been subsenbed to by the stake
holders 1nterested in complehon of the Pro_]eet we are mchned to extend the
timelines enwsaged in the Judgment dated 5t of February 2020 without
altering, substxtutmg or modl.fymg 1ts struetural terms This we believe, wﬂl
create a win-win mtuatmn for a]l stake holders though extens:on of time

would result in further delay of dehvery of ﬂats to the I-Iome Buyers awamng'
to step in into the1r dream homes We make 1t elear that though we are

convmced about delay havmg been occas1oned on the part of Promoter in

LA, No. 2166 of'.?OQO in
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adhering to the directions, " as rega'rds, infusion of Rs.13.88 crorés in
Corporate Debtor Wlthm 30 days from the date of jﬁdgment VIZ by 5“-5 of
Mé:rch, 2020, we stop sho-rlt of holding that the Reﬂrerse Corporate Insolvenéy
Resolution Process contémplated in terms of the judgment dated 5t: of
February, 2020 has aborted due to non-compliance on this écore, the single
-I instance éfJ default on the eve of outbreak of COVID-19 pandemic and
impositiox_l.of lockdown being viewed only as an aberration, This is not with_a
view to cﬁndone the default but only o promote the ends of justice as giving
further lease of Iift; to Ithe visiondry step taken in pu'rsﬁance of an experiment
in the form of Reverse Cofporate_lnsolﬁncy Resolution Process must not give
way to a smgle mstance of default whlch happened just on-the eve of

1mp031t1on of lockdown due to outbreak of COWD—lQ pandemlc

18. We according-ly,: while allowing the Appliciation seeking extension
in the context of timelines provided in thé judgment éto the éxtent indicated,
- direct exténéion of timelines as indicated 1n the propbsed extended timelines
filed on behalf of the Apphcant vide Diary No. 24606 dated 12t% of January,
2021 (also reproduced at paragraph 16 above of this _]udgment) with further
provision that the time allowed to allottees who Were dxrected to deposit
ba]ance amount and pay 90% by 15th March, 2020 shal stand extended to
15th of June 2021 Al] d1rect10ns except for the txfended timelines,
remalmng mtact it is relterated that if the Apphcant—Promoter fails to comp]y
w1th the undertakmg and falls to invest as Financial C.eicéhtor or does not

cooperate with the Resoluuon Professmnal the amount m:rested by him as

" LA. No. 2166 of 2020 in -
Company Appeal (AT) (Inso!vency} No 1056 of 201 9
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Fmanmal Creditor in terms of the _]udgment shall stand forfeited and the
Adjudmatmg Authonty, National Company Law Tribunal will complete the
Inso_lv‘enc’y' Resolution Process. The Resolution Professional will report
. compliance in respect of each step contemplated to be taken in terms of the
h fresh schedule ﬁzithin 15 days on first ﬁvorking day of every month. It shall be
6pen to the homebuyers to approach this Appellate Tribur'iél with any

grievance in this regard.

The 1.A. No.2166 'of 2020 is dispdsed off.

[Justice Bansi Lal Bhat] -
Acting Chairperson

[Justice Jarat Kumar Jaiﬁ] |
Member {(Judicial)

- {Dr. Alok Srivastava]
I}Iember (Technical) .

New Delhi -

4th Marcﬁ-, 2021

Ash
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ANNEXURE - D

CHART -PROPOSED REVISED / EXTENDED TIMELINE
WITH EXCLUSION UPTO 04.03.2021 i.e.THE DATE OF JUDGMENT

PASSED BY THIS HON’BLE APPELLATE TRIBUNAL

Sl.
No.

Event

Original
Timelines as
per order
dated

105.02.2020

Revised

" timelines

(exclusion
upto

04.03.2021)

Proposed
extended
timelines

(90 days}# |

Flat should be completed
in all aspects (Page 62
paragraph 20(ii))

30.06.2020

'30.07.2021

30.10.2021__

| ‘All internal fit-outs for

electricity, water
connection (Page 62
paragraph 2_0 (ii))

30.07.2020

30.08.2021

 30.11.2021

Common area such as
Swimming Pool, Club
house etc. as per
agreement {Page 62
paragraph 20 (iii))

30.08.2020

© 30.09.2021

30.12.2021

Refund of 30% of the
Principal amount to the

| Allottees (Page 62,

paragraph 20 (iv))

22.05.2020

22.06.2021

22.08.2021

Refund of 70% of the

| Principat amount to the

allottees (Page 62,
paragraph20 (iv))

30.08.2020

30.09.2021

30.12,2021

Interest to be paid to the
allottees seeking refund

i (Page 62, paragraph 20

(iv))

30.08.2020

30.09.2021

30.12.2021

‘Payment to Financial

Institutions/Bank and
operational Creditors
(Page 62, paragtaph 20
(iv))

30.08.2020

30.09.2021

30.12.2021

As per the said order, the allottees were directed to deposit balance

amount and pay 90% by 15.03.2020, the same may be extended to

15.07.2021.
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BEFORE THE HON'BLE NATIONAL COMPANY LAW APPELLATE

 TRIBUNAL, NEW DELHI - | | é l
(APPELLATE JURISDICTION)
COMPANY APPEAL (AT) (INS) NO. 1056 OF 2019
IN THE MATTER OF: - .
RAJESH GOYAL . - ...APPLICANT
- - . VERSUS .
BABITA GUPTA & ORS. | ~...RESPONDENTS
VAKALATNAMA |

KNGWN ALL.to whom these presents shall come that {/We the undersigned appoint
- SAURABH JAIN (Enrolment No. — D/642/2007)

Advocate {hereinafter called the advocates) to be the advocates for the Petitioner(s)
Appeliant{s)/Respondent({s)/Defendant(s) in the above mentioned cause, to do all the following
acts, deeds and things of any of them, that is to say:-

1. To act, appear and piead in the above mentioned cause in this Court or any other Court in
which the same may be tried or heard in the first instance or In appeal or letters patent appeal to
- review or ravlsion or execution or in any other stage of its progress until its ﬂnal decision, '

2. To present pleadings, appeals, letters patent appeal, petition of appeal to Supreme Court,
Cross objections, or petitions or execution, review, revision withdrawal compromise or other
petitions ot affidavits or other documents or sworn affidavit as shall be ‘deemed necessary or
advisable for the prosecution of the said cause in all its stages.

3. To withdraw or compromise the sald cause or submit to arbitration an'y differences or
dispute that shall arise touching or in any manner relating to the said cause.

4. To receive moneys and grant receipts therefore and to do all other acts and things which -
~ may be necessary to be done for the progress and in the course of the prosecutlon of the said
cause. :

5. To employ any other Legal Practitioner authorizing him to exercise the power and authority \ - |

hereby cqnferred on the advocates whenever they may think fit fo do sa. 3
AND /We hereby agree to ratify whatever the advocates or their subsﬁtute ghall do in the '1

premises.

AND I/'We hereby agree not to hold the Advocates or their substitute responsible for the
result of the said cause in consequence of their absence from the Court when the saad cause in
called up for hearing.

AND I/Wea hereby agree that in the event of the whole or any part of the fee agreed by
me/us to be paid o the Advocates remaining unpaid, they shall be entitled to withdraw from the
prosecutlon of the sald cause until the same is paid.

IN WITNESS WHEREOF I/We hereunto set my / our hand to these presents the contents | .

of which have explained to and understood by me, thisthe . 0%  day of A?RTLL L2021, 1= 3
Accepted subject to the ferms

Regarding fees

Advocate(s) | (Apﬁtmant) ;
SAURABH JAIN [Signature or thumb Impression]
Adveoecate :

{Enrolment ND-D16421'200?)

D-676, G R Park,

New Delhi — 110019

Tel: +91-11-2627 1499

Mob.: +31-8899030099

Email: saurabhjain.law@gmail.com
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